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VERMONT ENVI RONMVENTAL BOARD
10 V.S, A. Chapter 151

RE:  Synergy Gas Corporation Land Use Permt
RR 2, Box 2260 #9A0204-EB
Benni ngtdon, VT 05201 (Revocation)

an

Vernont Rail way, Inc.
C/ O State of Vernont
Agency of Transportation
133 State Street

Mont pelier, VT 05633

MEMORANDUM OF DECI SI ON

This Menorandum of Decision pertains to a Mdtion to Alter
(the Mtion) filed pursuant to EBR 31(A) by Leicester
Emer gency Managenent with regard to the Board' s decision Re:
Svyneray (S Corporation, #9A0204-EB (Revocation), Findings of
Fact, Conclusions of Law, and Order (June 8, 1995) (the
Decision). As is explained below, the Board denies the
Mot i on.

. BACKGROUND AND PROCEDURAL SUMVARY

The Decision contains a detailed sunmary of the
background and procedural history preceding the Board's
I ssuance of the Decision.

! Briefly, on February 13, 1992, the District #9

.. Environmental Commi ssion (the District Comm ssion) issued Land

. Use Pernit #9a0204 (the Permit) and supporting Findings of

i} Fact and Conclusions of Law (the District Conm ssion Decision) ,
: to Synergy Gas Corporation (Synergy) and Vernont Railway, Inc.

i+ (Vernont Railway). |

! The Permt authorizes the construction and operation of a
.. propane bulk storage facility consisting of two 30,000 gallon
' above-ground propane storage tanks and other related

I nprovenents on a 2.5 acre tract |eased by Synergy from
Vernont Railway (the Project).

| On June 20, 1994, the Town of Leicester Board of
Sel ectmen (the Town), Leicester Energency Management (LEM,

cand Richard Dutil filed a petition (the Petition) pursuant to

't EBR 38 to revoke the Permt.

After issuance of the Decision, LEM filed the Mtion on ‘
June 16 and 21, 1995. Acting Chair G bb issued a nenorandum :
to the parties allow ng responses to the Mtion to be filed on i
or before July 12, 1995. |

|

~ On July 11, 1995, LEMfiled a letter in support of its
Mot | on.
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No other party has filed a response to the Mtion
II. EBR 31(A)

EBR 31(A) authorizes parties to file, wthin 30 days of
the date of a decision, such notions to alter as may be
“appropriate.” The rule provides:

(A) Mdtions to alter decisions. A party may file
within 30 days fromthe date of a decision of the

board or district comm ssion such notions to alter
as may be appropriate with respect to the decision.

The board or district comm ssion shall act upon
motions to alter pronptly. The runnin? of any
applicable time in which to appeal to the board or
suprenme court shall be termnated by a tinely notion
filed under this rule. The full time for appea
shall commence to run and is to be conputed from
I ssuance of a decision on said nmotion. It is
entirely within the discretion of the board or
i district conmm ssion whether or not to hold a hearing
i on any notion. o

, The board or district commssion may on its own
motion, wthin 30 days fromthe date of a decision

I ssue an altered decision or permt. Alterations by
board or district commssion notion shall be limted
to instances of manifest error, m stakes, and

t ypographi cal errors and om ssions.

The Board has issued several decisions which set out the
nature of what is appropriate under EBR 31(A). In general
t hese decisions indicate that a notion to alter is in the
nature of reconsideration and the Board should not be asked to
|"reconsider” matters it was not asked to consider in the first
place. Re: Finard-Zam as Associ ates, #1R0661-EB, Menorandum
of Decision (Jan. 16, 1991). A notion to alter also is to be
based on the existing record. Re: Swain Development Corp., '
1#3wo445-2—EB, Menor andum of Decision at3-4 (Nov. 8, 1990).
- New hearings are not held and new evidence is not taken. Id.
ipat 4, Re: Berlin Associates, #5wW0584-9-EB, Menorandum of
w Decision at 7 (April 23, 1990).

In addition, new arguments are not acceptable, with the
exception of arguing that a permt condition is unnecessary or
that inproper procedures were used. Finard-Zam as, supra at
' 2, Berlin Associates, supra at 5. The purpose of the
exception is to fairly allow parties to present argument about
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matters they could not reasonably have known about before.
Thus, if parties were or should have been aware of possible
conditions or use of procedures before final decision, they
shoul d not wait until after decision to object through a
motion to alter

One reason for these limts on the use of EBR 31(A) is
that parties should not be encouraged to use notions to alter
to convert Board decisions into "proposed" decisions to which
they can later respond. Evidence and argunment shoul d be given
to the Board before decision so that it is fully informed and
can nmake the best decision, and so that the process is not
unnecessarily elongated by notions to alter. As the Board has
previously stated:

[ The Board's] interpretation is based on the need to
maintain the integrity of the Board' s appeal process by
ensuring that arguments and evidence are introduced prior
to final decision.

Fi nard- Zam as., supra at 2.
[11. DEC SION

The Mtion contends that the Decision should be altered
wth respect to whether Synergy willfully or with gross
negligence submtted inaccurate, erroneous, or materially
i nconplete information in connection with the application for
the Permt wth regard to Criterion (10), and that accurate
and conplete information nmay have caused the District
Comm ssion to deny the Permt or to require additional or
different conditions. In particular, the Mtion contends that
District Conmi ssion Exhibit #28 contains inaccurate, erroneous
and materially inconplete information and should not be relied
upon.

The Mdtion by LEM seeks, again, to have the Board revoke
the Permt because the Town may have inproperly issued a
Egnjng permt for the Project. As the Board stated in the
ci sion:

The District Conmm ssion reviewed the Project
pursuant to EBR 51. Under EBR 51, any devel opnent
may be reviewed as a "Minor Application"” if the
district commssion finds that the project appears
to present no significant adverse inpact under any
of the 10 Act 250 Criteria. In making this finding,
the district comm ssion may consider, in part, the
extent to which the project has been reviewed by a
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muni cipality pursuant to a by-law authorized by 24
V.S. A Chapter 117, in this case, the Town of
Lei cester zoning ordinance.

Synergy relied upon its zoning permt to answer
the questions regarding Criterion 10 on District
Conmi ssion Exhibit #4. The Town issued Synergy's
zoning permt nore than one year prior to the Tiling
of Synergy's Act 250 application. In issuing the
zoning permt, the Town's zoning adm nistrator
concluded that the Project is "[flound tO neet the
official zoning ordinance of the Town of Leicester
and is hereby approved. Effective Date 10/7/90."
In District Comm ssion Exhibit #28, Synergy further
addressed conpliance with Criterion 10 by referring
to its zoning permt, and the particular
requi renents which the Project satisfied under the
rel evant zonin% ordinance. Thus, the Town reviewed
and approved the Project pursuant to a by-law
authorized by 24 V.S. A Chapter 117 as required
under EBR 51. (Enphasi s added.)

The Decision does not rely on the substantive accuracy of
the information contained in District Conm ssion Exhibit #28.
Rat her, the Decision relies on District Conm ssion Exhibit #28
only to conclude that the Town did, in fact, review the
Project under a by-law authorized by 24 V.S. A § Chapter 117
as provided for under EBR 51(A)(3).

In addition, the Decision does not determ ne whether the
zoning permt should have been issued in the first instance by
the Town. As the Decision stated, the Board and the district
conm ssions do not have the authority to determne the
propriety of a zoning permt's issuance. see 24 V.S. A
Chapter  117.

LEM continues to point out provisions of the Town's town
plan which may have prohibited the Project. Therefore, LEM
contends the Permt should be revoked. However, a revocation
petition does not decide whether a project nerits a permt
under the 10 Act 250 criteria, or whether a pernit should have
been issued pursuant to EBR 51. The appropriate time for LEM
to have rai sed these issues was during the proceedi ng before
the District Commission. The Board cannot rectify LEM's
failure to participate before the District Conmi ssion, or the
Town' s possible i nproper issuance of a zoningpermit, n a
revocation petition brought under EBR 38.
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Finally, LEM's Mdtion contends that the Decision nmeans
that a town plan is no longer relevant under Criterion 10.
The Board disagrees since 1t concludes that, even after the
Vernont Suprene Court's decision |ln re Frank A Mlsano Jr
5 Vt. Law Week 314, 315 (1994), the review of a town plan
remains part of the permt application process under Criterion
10. However, such review nust occur during the permt
application process, is subject to EBR 51(A)(3), and cannot be
done in the context of a revocation petition.

V. ORDER

The Mdtion is denied.

Dated at Montpelier, Vermont, this 31st day of July,
1995.

ENVI RONMVENTAL  BOARD

Arthur G bb, Acting Chalr
Sanuel Ll oyd

Dr. Robert Page

John T. Ew ng

Marcy Harding

John M Farner
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